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STATEMENT OF THE CASE 
Nature of the Case 
This Reply Brief is necessary to respond to the State's contention that Mr. Willie 
failed to present any evidence or argument at his evidentiary hearing to support his 
claim that trial counsel failed to consult with him about his appeal rights. (Respondent's 
Brief, p.5.) The State contends that because post-conviction counsel failed to formally 
move for admission of the verified petition for post-conviction relief at the evidentiary 
hearing, the evidence was not before the district court and, therefore, the State was not 
required to rebut the evidence. (Respondent's Brief, p.8.) Mr. Willie asserts that the 
State is in error for two reasons. First, the verified petition was submitted, considered, 
and evaluated by the district court. Second, the ldaho Supreme Court has yet to hold 
that a petitioner must formally move for admission of his own affidavit in support of the 
facts in post-conviction proceedings and the ldaho Court of Appeals holding in Loveland 
v. State, 141 ldaho 933, 936, 120 P.3d 751,754 (Ct. App. 2005), should be reversed. 
Statement of the Facts and Course of Proceedinas 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Willie's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
Additionally, in this appeal, Mr. Willie motioned the ldaho Supreme Court for 
remand to determine what materials the district court considered when ruling on 
Mr. Willie's petition for post conviction relief. (See Motion For Remand For A 
Determination Of What The District Court Considered In Ruling On The Post-Conviction 
Petition, filed February 17, 2009.) Mr. Willie's motion was filed with the Court on 
February 17, 2009. (See Motion For Remand For A Determination Of What The District 
Court Considered In Ruling On The Post-Conviction Petition, filed February 17, 2009.) 
Two days later, the State objected to the motion. (See Objection To Motion For 
Remand, filed February 19, 2009.) The State argued that a remand to determine what 
documents the court may have reviewed was not warranted. (See Objection To Motion 
For Remand, filed February 19, 2009.) The Idaho Supreme Court denied Mr. Willie's 
request for remand for a determination what evidence the court considered when ruling 
on the merits of Mr. Willie's petition, and ordered Mr. Willie to file a motion to augment 
to include the transcripts and court record used and referred to by the district court in 
ruling on the post-conviction petition in the Appellant's underlying criminal case. (See 
Order To Suspend Briefing Schedule dated March 23, 2009.) 
As ordered, Mr. Willie filed a motion to augment to include certain documents not 
already contained in the appellate record that were referenced by the district court when 
ruling on its motion. (See Motion To Augment And To Suspend The Briefing Schedule 
And Statement In Support Thereof, filed May 8, 2009.) The Court denied Mr. Willie's 
motion because he simply identified the supplemental records (as referenced by the 
district court) and not specific documents the court may have looked at. (See Order 
Denying Motion To Augment Without Prejudice, dated July 20, 2009.) Mr. Willie 
requested augmentation of the trial transcript that had allegedly been prepared and 
considered by the district court. (See Motion To Augment And To Suspend The Briefing 
Schedule And Statement In Support Thereof, filed May 8, 2009.) The trial transcript has 
not been prepared and, therefore, the district court could not have considered it when 
ruling on the petition for post-conviction relief. 
ISSUE 
Did the district court err when it dismissed Mr. Willie's petition for post-conviction relief 
because trial counsel failed to consult with Mr. Willie about filing an appeal when a 
rational defendant in Mr. Willie's position would want to appeal? 
ARGUMENT 
The District Court Erred When It Dismissed Mr. Willie's Petition For Post-Conviction 
Relief Because Trial Counsel Failed To Consult With Mr. Willie About Filina An Appeal 
When A Rational Defendant In Mr. Willie's Position Would Want To Appeal 
A. Introduction 
The State relies on Loveland v. State, 141 ldaho 933, 936, 120 P.3d 751, 754 
(Ct. App. 2005), to argue that the district court's decision should be affirmed because 
Mr. Willie failed to introduce his verified petition into evidence to be considered at the 
evidentiary hearing. (R., pp.8-9.) Mr. Willie asserts that the parties operated under the 
assumption that the verified petition was to be considered as evidence at the evidentiary 
hearing and, therefore, Loveland is distinguishable. Alternatively, Mr. Willie asserts that 
the ldaho Court of Appeals wrongly decided Loveland and the case should be overruled 
and either the Court of Appeals or the ldaho Supreme Court should adopt a holding that 
does not require such an inane act of moving for admission of the verified petition for 
post-conviction relief 
B. Loveland Is Not Applicable To Mr. Willie's Case Because The Affidavit Was 
Considered By The Court At The Evidentiaw Hearing And The Court Utilized The 
Affidavit When It Decided The Case 
Mr. Willie asserts his case is distinguishable from Loveland. He contends that 
the parties operated under the assumption that Mr. Willie's verified affidavit was 
received by the court for consideration at the evidentiary hearing and the district court's 
ruling demonstrates that the evidence was before it, although there was no formal 
admission of the evidence. Therefore, the absurd act of moving for admission of an 
affidavit containing the mere facts that were the basis of the entire proceeding and basis 
for all of evidence submitted was a formality not necessary in this circumstance. 
In Loveland, the petitioner claimed that he received ineffective assistance of 
counsel because his attorney failed to file an appeal on his behalf. Loveland, 141 Idaho 
at 935, 120 P.3d at 753. Loveland asserted in his affidavit that he asked trial counsel to 
file an appeal and trial counsel failed to do so. Id. The district court dismissed 
Loveland's claim because he failed to present facts sufficient to state a claim because 
he had not asserted any issues that he would have pursued on direct appeal. Id. 
Thereafter, with permission, Loveland filed an amended verified petition. Id. At the 
evidentiary hearing, Loveland specifically identified the documents that he wanted the 
court to consider which did not include the amended verified petition containing the facts 
to support his claim. Id. 
In this case, at the summary dismissal hearing, the court immediate recognized 
that the matter should be set for an evidentiary hearing. (Tr., p.1, Ls.6-12.) The 
contentious issue was whether Mr. Willie would receive a new trial due to trial counsel's 
alleged failure to investigate. (Tr., p.3, Ls.13-25, p.4, L.9 - p.7, L.14.) Neither Mr. Willie 
nor the prosecutor presented argument about Mr. Willie's claim that trial counsel failed 
to consult with him about his appeal. (Tr., p.3, Ls.13-25, p.4, L.9 - p.7, L.14.) At the 
conclusion of the summary dismissal hearing, the district court stated: 
so based on the pleadings since there is no affidavit filed by [trial counsel] 
to counter the allegations made by the Petitioner, there may be a dispute 
of fact which requires an evidentiary hearing so we will set this for an 
evidentiary hearing and it is my understanding at the evidentiary hearing 
that if this is agreeable to counsel rather than transporting Mr. Willie here 
we can get him on the phone and he can appear by phone. 
(Tr., p.9, Ls.4.) Additionally, the parties anticipated deposing trial counsel and 
presenting the evidence using the alternative method. (Tr., p.9, Ls.18-22.) 
At the evidentiary hearing, as anticipated, Mr. Willie appeared by phone. (Tr., 
p.15, Ls.2-3.) At the onset, the court noted reviewing Mr. Willie's post-conviction 
petition and the deposition of Keith Roark. (Tr., p.15, Ls.7-9.) The court authorized 
post-conviction counsel to proceed on the petition. (Tr., p.15, Ls.16-17.) The testimony 
of one expert witness regarding the mistakes made during the discovery and 
investigation phase was the only additional evidence presented. (Tr., p.15, L.24 - p.34, 
L.12.) 
During the evidentiary hearing, after Mr. Willie attempted to interject, post- 
conviction counsel told Mr. Willie that he did not have the option to explain to the court 
anything; the only thing that Mr. Willie could do was to listen. (Tr., p.27, Ls.4-5.) When 
the district court inquired whether Mr. Willie would testify, post-conviction counsel 
stated, "Judge I don't believe we need anything from Mr. Willie at this point. He's on the 
record via affidavit and also of course the trial transcript in which he participated but did 
not testify." (Tr., p.34, Ls.20-23 (emphasis added).) Without further questioning about 
the affidavit and without any objection by the prosecution, the defense rested and the 
state called no witnesses, resting its case. (Tr., p.34, L.24 - p.35, L.8.) 
The focus of the arguments at the evidentiary hearing surrounded the claim that 
if successful, would have granted Mr. Willie a new trial. (Tr., p.35, L.12 - p.46, L.15.) 
During the argument, counsel specifically referenced Mr. Willie's affidavit, discussing in 
detail certain elements in the affidavit focusing on the one claim involving trial counsel's 
alleged failure to investigate, which was the focus of the evidentiary hearing. (Tr., p.38, 
Ls.1-9.) The State responded utilizing the underlying facts asserted by Mr. Willie in his 
affidavit. (Tr., p.46, L.17 - p.52, L.6.) In rebuttal, post-conviction counsel noted that the 
affidavits had been submitted to the court. (Tr., p.55, L.4.) 
The district court issued its decision acknowledging Mr. Willie's claim that trial 
counsel failed to advise him about his right to appeal. (R., p.142.) The district court 
noted that Mr. Willie made the assertion in the verified petition (affidavit) and noted the 
claim in his pro se memorandum that trial counsel failed to consult with him about his 
appeal rights constituted ineffective assistance of counsel. (R., p.142.) The State is 
incorrect in its assertion that the Mr. Willie's affidavit was not submitted to the court and 
considered by the court. (Compare Respondent's Brief, pp.8-9 with R., p.148.) 
Mr. Willie's case is distinguishable from Loveland. The parties considered the 
affidavit as evidence and the district court decided the case upon consideration of the 
evidence. Thus, the Loveland case does not preclude review of the district court's 
decision to review Mr. Willie's claim, 
C. The ldaho Supreme Court Has Not Adopted The Loveland Holdina And The 
Decision Should Be Overruled Or Disavowed 
"At a post-conviction evidentiary hearing, the court may receive proof by 
affidavits, depositions, oral testimony, or other evidence and may order the applicant 
brought before it for the hearing." Loveland v. State, 141 ldaho 933, 936, 120 P.3d 751, 
754 (Ct. App. 2005). In this sense, a post-conviction trial is like no other civil or criminal 
case because from the onset, without a stipulation, evidence may be presented by 
alternative means. However, like a civil plaintiff, a post-conviction petitioner must prove 
his or her allegations by a preponderance of evidence. Hauschulfz v. State, 144 ldaho 
834, 838, 172 P.3d 1109, 1113 (2007); I.C.R. 57(c). Unlike civil cases, "where the 
evidentiary facts are not disputed and the trial court rather than a jury will be the trier of 
fact, summary judgment is appropriate, despite the possibility of conflicting inferences 
because the court alone will be responsible for resolving the conflict between those 
inferences." State v. Yokavac, 145 ldaho 437, 444, 180 P.3d476, 483 (2008) (quotation 
omitted). 
Moreover, the "defendant's presence at a hearing on a petition for post-conviction 
relief is not required unless there exist 'substantial issues of fact as to evidence in which 
[the petitioner] participated."' Lopez v. State, 116 ldaho 705, 707, 779 P.2d 19, 21 (Ct. 
App. 1989). A verified petition is in substance an affidavit and given the same probative 
force as one. Id. Although the ldaho Supreme Court has yet to hold that a petitioner 
must move for admission of his own verified petition at an evidentiary hearing, the Court 
of Appeals has required this inane task. See Loveland v. Stafe, 141 ldaho 933, 936, 
120 P.3d 751,754 (Ct. App. 2005). 
This Court should hold that a verified petition is automatically considered 
evidence at the evidentiary phase and there is no need to specifically move for 
admission of it at the trial, and essentially overrule Loveland. Adopting Mr. Willie's 
proposed holding would best serve judicial economy and preserve scarce financial 
resources, especially in the current times of budget crisis. Continuing with the current 
holding in Lovelace would authorize a petitioner to file a successive petition because he 
forfeited as opposed to waived the claim. See U.S. v. Olano, 507 U.S. 725 (1993) 
("Waiver is different from forfeiture. Whereas forfeiture is the failure to make the timely 
assertion of a right, waiver is the "intentional relinquishment or abandonment of a known 
right."). ldaho Code section 19-4908 authorizes successive petitions when the claim 
was "inadequately raised in the original, supplemental, or amended application." Thus, 
if the only reason for dismissal of the claim was that the post-conviction counsel failed to 
move for admission of the petitioner's affidavit, the petitioner would be entitled to file a 
successive petition because the claim had been forfeited as opposed to intentionally 
relinquished or abandoned. 
Additionally, the Loveland holding ignores the distinctions in post-conviction 
cases. Often times the petitioner is not transported to the evidentiary hearing. See 
I.C. § 19-4907. His assertion of facts are required to be declared in the initial pleadings. 
I.C. § 19-4903. Moreover, additional facts that either support or disapprove of a claim 
are known to the court and may be taken by judicial notice pursuant to I.R.E. 201. 
Moreover, automatic admission of the petition does not disadvantage any party 
or the court. The basis of the entire action are contained in the petition. The State 
knows from the beginning what the petitioner is attempting to prove and it has the ability 
to immediately prepare its case to attack the allegations made by the petitioner. 
Moreover, the State may call the petitioner as a witness at the evidentiary hearing if it 
wants to directly challenge the allegations asserted by the petitioner. Thus, there is no 
practical reason to not allow the petitioner's affidavit to be automatically considered as 
evidence in the proceedings. For the reasons stated herein and for other policy reasons 
the Court deems sufficient, this Court should hold that a verified petition need not be 
admitted at the evidentiary hearing to be considered evidence in the proceedings. 
CONCLUSION 
For reasons articulated in this Reply Brief and in Mr. Willie's Appellant's Brief, he 
respectfully requests that this Court reverse the district court's Memorandum Decision 
and Order denying him post-conviction relief. 
DATED this lS'day of February, 2010. 
Deputy State Appellate Public Defender 
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